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STANDARD PROFESSIONAL SERVICES AGREEMENT

INSTRUCTIONS

I.  UseThis Standard Professional Services Agreement (“Standard PSA”) has been developed for use by County personnel in contracting for professional services, such as engineering, design, architectural, and other professional/consulting services. .


The Standard PSA consists of two sections: (1) standard provisions applicable in most instances and (2) non-standard provisions which can either replace standard provisions, or can be added in addition to the standard provisions.  Certain provisions in both the standard and non-standard provisions may consist of alternate paragraphs, which can be selected.  Note that specification of provisions in the Standard PSA does not preclude the addition of other text, which may be necessary or appropriate in particular situations.  However, Standard provisions should be used instead of any different or additional language addressing the same subject, unless it is determined, with County Counsel concurrence, that inclusion of such different or additional language is necessary.


Text in blue is explanatory text.  Blue text can be shown or hidden by pushing the Paragraph symbol/icon on the upper right tool bar.  The blue text will also not print out on a downloaded copy of the Standard PSA. 


  Text in green represents alternate text for selection and inclusion into the agreement, or text that needs to be specified (e.g. paragraph numbering, specific time periods, etc.).  Text in red represents items to be filled in.  Text in black is the standard language in the standard provisions to be used in most instances.  Text in green and red will print out.  Thus, the selected text will need to be changed to black and excess text deleted. 

II. Preparation of Draft Agreement


Download a copy of the Standard PSA from the General Services Department Purchasing Division Intranet Website.  Note:  The Standard PSA will likely be updated periodically as language for the different provisions changes or new provisions or explanatory text are added.  Thus, care should be taken to ensure that the most recent Standard PSA is being used. Insert text specific to the agreement you are preparing, and modify green or red text as per above.  If County Counsel will be reviewing or signing the Agreement, the draft should be provided to County Counsel for review before being provided to the consultant for review and signature.  Unless otherwise recommended in the blue explanatory text, non-standard text or other text can be included in the initial draft of an agreement sent to County Counsel for review.  However, County Counsel should be appraised of inclusion of such non-standard or other text and the reasons for inclusion of the text.

AGREEMENT FOR [CONSULTING/PROFESSIONAL] SERVICES


This agreement ("Agreement"), dated as of __________, 20__ (“Effective Date”) is by and between the County of Sonoma, a political subdivision of the State of California (hereinafter "County"), and _______________ (hereinafter "Consultant"). 
[Provide a legal description of Consultant.  If Consultant is a corporation, specify that Consultant is a corporation and where the Consultant is incorporated, e.g.,  “Deer Engineering, Inc., a California corporation.”  Also specify if Consultant is a non-profit corporation.  If Consultant is a non-incorporated entity working under a fictitious business name, specify the individual who owns the company and the business name, e.g. “John Doe, dba Deer Engineering.”  If Consultant is working as an individual and not under a fictitious business name, specify this, e.g., John Doe, an individual.”   Consult with County Counsel regarding other situations] 
R E C I T A L S


WHEREAS, Consultant represents that it is a duly qualified [add “and licensed” if appropriate]                  , experienced in the preparation of _______________________ and related services; and


WHEREAS, in the judgment of the ____________________ , it is necessary and desirable to employ the services of Consultant for                                                                       .


NOW, THEREFORE, in consideration of the foregoing recitals and the mutual covenants contained herein, the parties hereto agree as follows:

A G R E E M E N T

l.  Scope of Services.

1.1  Consultant's Specified Services.  [The description of services should be drafted carefully so that it clearly describes the services expected to be performed.  A clear description of services ensures better value for the County by reducing the need for extra or changed work, which often results n extra cost.  Tasks and any time frames or due dates should be as specific as possible.    For open scope contracts, see paragraph in Non-Standard Provisions near the end of this document, which should be added to the Scope of Services section.  Services may either be specified in the text of the Agreement or in an Exhibit as follows]: 

Consultant shall perform the following services within the times or by the dates provided below and pursuant to Article 7, Prosecution of Work:

[List specific tasks and time frames]
OR

Consultant shall perform the services described in Exhibit “A,” attached hereto and incorporated herein by this reference (hereinafter "Scope of Work"), and within the times or by the dates provided for in Exhibit “A” and pursuant to Article 7, Prosecution of Work.  In the event of a conflict between the body of this Agreement and Exhibit “A”, the provisions in the body of this Agreement shall control.

1.2  Cooperation With County.  Consultant shall cooperate with County and County staff in the performance of all work hereunder.

1.3  Performance Standard.  Consultant shall perform all work hereunder in a manner consistent with the level of competency and standard of care normally observed by a 

person practicing in Consultant's profession.  County has relied upon the professional ability and training of Consultant as a material inducement to enter into this Agreement.  Consultant hereby agrees to provide all services under this Agreement in accordance with generally accepted professional practices and standards of care, as well as the requirements of applicable federal, state and local laws, it being understood that acceptance of Contractor’s work by County shall not operate as a waiver or release. If County determines that any of Consultant's work is not in accordance with such level of competency and standard of care, County, in its sole discretion, shall have the right to do any or all of the following:  (a) require Consultant to meet with County to review the quality of the work and resolve matters of concern; (b) require Consultant to repeat the work at no additional charge until it is satisfactory;  (c) terminate this Agreement pursuant to the provisions of Article 4; or (d) pursue any and all other remedies at law or in equity.

1.4  Assigned Personnel.  

a.
Consultant shall assign only competent personnel to perform work hereunder.  In the event that at any time County, in its sole discretion, desires the removal of any person or persons assigned by Consultant to perform work hereunder, Consultant shall remove such person or persons immediately upon receiving written notice from County.

b.
Any and all persons identified in this Agreement or any exhibit hereto as the project manager, project team, or other professional performing work hereunder are deemed by County to be key personnel whose services were a material inducement to County to enter into this Agreement, and without whose services County would not have entered into this Agreement.  Consultant shall not remove, replace, substitute, or otherwise change any key personnel without the prior written consent of County.  [The following optional sentence may be added here to designate key personnel, or key personnel may be designated elsewhere in the Agreement:]  With respect to performance under this Agreement, Consultant shall employ the following key personnel: _______________.

c.
In the event that any of Consultant’s personnel assigned to perform services under this Agreement become unavailable due to resignation, sickness or other factors outside of Consultant’s control, Consultant shall be responsible for timely provision of adequately qualified replacements. 

2. Payment.  [INSTRUCTIONS: Next to the Scope of Service provision, the Payment provision is one of the most important provisions in the agreement and must be carefully drafted.  There are two main types of payment provisions: (1) a lump sum provision; and (2) a time and materials provision.  A combination provision which combines aspects of the lump sum and time and materials provisions may also be used.  See Non Standard Text  near the end of this document for information and standard text for the combination provision.

Lump Sum Provision: Under a lump sum provision, the Consultant is paid one lump sum for completion of work (or a series of lump sums for completion of sub-tasks).  Under this payment method, regardless of how much time or expense it takes, the Consultant is paid a set figure (or series of figures).  This method is advantageous to the County if the work ends up taking more time or has unforeseen expenses, but can also be advantageous to the Consultant if s/he can complete the work for less time and expense than originally anticipated.  

Time and Materials (or Time only) Provision:  Under a time and materials or time only provision, a rate of pay (e.g. price per hour) is specified for different services.  For time and materials, specific costs are also authorized for materials and other expenses, which may be charged (e.g. travel expenses, copying, training materials, etc.), and an overall price is specified to complete the work.  Additional money cannot be spent without amending the agreement.  Care should be taken to provide specificity on materials and expenses to avoid unusually high or unwarranted charges.  This method is advantageous to the County if the Consultant can complete the work in less time than the time corresponding with the overall price.  If the work is not completed within the time corresponding with the overall price and completion is desired, the agreement will need to be amended to authorize additional money to be paid to the Consultant.  

For other iterations of the three basic payment methods referenced above, please consult with County Counsel.  Payment may either be specified in the text of the Agreement or in an Exhibit. as follows]:

Payment In Text 
For all services and incidental costs required hereunder, Consultant shall be paid in accordance with the following terms: 

[Option 1: Lump Sum]

Consultant shall be paid a lump sum amount of $_______________, regardless of the number of hours or length of time necessary for Consultant to complete the services.  Consultant shall not be entitled to any additional payment for any expenses incurred in completion of the services.

A breakdown of costs used to derive the lump sum amount, including but not limited to hourly rates, estimated travel expenses and other applicable rates, is specified in Exhibit [A/B], attached hereto and incorporated herein by this reference.

Upon completion of the work, Consultant shall submit its bill[s] for payment in a form approved by County's Auditor and the Head of the County Department receiving the services.  The bill[s] shall identify the services completed and the amount charged.   

[Option 2:
Time and Materials (or Time Only) Provision,] 

Consultant shall be paid on a time and material/expense basis in accordance with the budget set forth below[Note: the budget should set forth the rate of pay for specified services, and amounts for specified materials and expenses.  Specify all reasonable business expenses that may be reimbursed, including maximum allowable amounts.  In addition to other applicable limitations for materials and expenses that are appropriate, include the following limitations if applicable to the agreement at issue: specify that airfare must be coach, and specify dollar limits on any lodging, car rent or transportation and copying, etc., if such expenses are to be reimbursed.  Specify that reimbursement for Car rental shall be for subcompact or compact only.  Specify that reimbursable mileage must be exclusively attributable to the service provided for the County and the mileage rate shall be reimbursable at the current IRS rate. You may also require pre-approval of such expenses by including the following language: “All expenses must be approved by County prior to expenditure.”  If only time will be paid for with no payment for expenses, the wording should be modified as follows:  replace “time and material/expense” above with “per hour”; include, after the first sentence “There shall be no payment for expenses incurred in performing services.”; delete clause (iv) below referring to copies of receipts], provided, however, that total payments to Consultant shall not exceed $_____________________, without the prior written approval of County.  Consultant shall submit its bills in arrears on a monthly basis in a form approved by County's Auditor and the Head of the County Department receiving the services.  The bills shall show or include: (i) the task(s) performed; (ii) the time in quarter hours devoted to the task(s); (iii) the hourly rate or rates of the persons performing the task(s); and (iv) copies of receipts for reimbursable materials/expenses, if any.  Expenses not expressly authorized by the Agreement shall not be reimbursed. 
[Include budget]
OR

Payment Terms in an Exhibit

[Option 1: Lump Sum (Payment Terms in an Exhibit)]

For all services and incidental costs required hereunder, Consultant shall be paid a lump sum in accordance with Exhibit [A/B/C], attached hereto and incorporated herein by this reference, regardless of the number of hours or length of time necessary for Consultant to complete the services.  Consultant shall not be entitled to any additional payment for any expenses incurred in completion of the services.  [The Exhibit must include a breakdown of costs used to derive the lump sum in accordance with the text below]  Exhibit [A/B/C] includes a breakdown of costs used to derive the lump sum amount, including but not limited to hourly rates, estimated travel expenses and other applicable rates.
Upon completion of the work, Consultant shall submit its bill[s] for payment in a form approved by County's Auditor and the Head of the County Department receiving the services.  The bill[s] shall identify the services completed and the amount charged.   
[Option 2:
Time and Materials (or Time Only) Provision (Payment Terms in an Exhibit)] 

For all services and incidental costs required hereunder, Consultant shall be paid on a time and material/expense basis in accordance with the budget set forth in Exhibit [A/B/C] ,[Note: the budget should set forth the rate of pay for specified services, and amounts for specified materials and expenses.  Specify all reasonable business expenses that may be reimbursed, including maximum allowable amounts.  In addition to other applicable limitations for materials and expenses that are appropriate, include the following limitations if applicable to the agreement at issue: specify that airfare must be coach, and specify dollar limits on any lodging, car rent or transportation and copying, etc., if such expenses are to be reimbursed.  Specify that reimbursement for car rental shall be for subcompact or compact only.  Specify that reimbursable mileage must be exclusively attributable to the service provided for the County and the mileage rate shall be reimbursable at the current IRS rate. You may also require pre-approval of such expenses by including the following language: “All expenses must be approved by County prior to expenditure.” If only time will be paid for with no payment for expenses, the wording should be modified as follows:  replace “time and material/expense” above with “per hour”; include, after the first sentence “There shall be no payment for expenses incurred in performing services.”; delete clause (iv) below referring to copies of receipts]; provided, however, that total payments to Consultant shall not exceed $_____________________, without the prior written approval of County.  Consultant shall submit its bills in arrears on a monthly basis in a form approved by County's Auditor and the Head of the County Department receiving the services.  The bills shall show or include: (i) the task(s) performed; (ii) the time in quarter hours devoted to the task(s); (iii) the hourly rate or rates of the persons performing the task(s); and (iv) copies of receipts for reimbursable materials/expenses, if any.  Expenses not expressly authorized by the Agreement shall not be reimbursed. 
3.  Term of Agreement.  The term of this Agreement shall be from 


 to 

 unless terminated earlier in accordance with the provisions of Article 4 below.

4.  Termination.

4.1  Termination Without Cause.  Notwithstanding any other provision of this Agreement, at any time and without cause, County shall have the right, in its sole discretion, to terminate this Agreement by giving 5 days written notice to Consultant. 

4.2  Termination for Cause.  Notwithstanding any other provision of this Agreement, should Consultant fail to perform any of its obligations hereunder, within the time and in the manner herein provided, or otherwise violate any of the terms of this Agreement, County may immediately terminate this Agreement by giving Consultant written notice of such termination, stating the reason for termination. 

4.3  Delivery of Work Product and Final Payment Upon Termination.

In the event of termination, Consultant, within 14 days following the date of termination, shall deliver to County all materials and work product subject to Section 9.10 (Ownership and Disclosure of Work Product) and shall submit to County an invoice showing the services performed, hours worked, and copies of receipts for reimbursable expenses up to the date of termination.

4.4  Payment Upon Termination.  Upon termination of this Agreement by County, Consultant shall be entitled to receive as full payment for all services satisfactorily rendered and expenses incurred hereunder, an amount which bears the same ratio to the total payment specified in the Agreement as the services satisfactorily rendered hereunder by Consultant bear to the total services otherwise required to be performed for such total payment; provided, however, that if services which have been satisfactorily rendered are to be paid on a per-hour or per-day basis, Consultant shall be entitled to receive as full payment an amount equal to the number of hours or days actually worked prior to the termination times the applicable hourly or daily rate; and further provided, however, that if County terminates the Agreement for cause pursuant to Section 4.2, County shall deduct from such amount the amount of damage, if any, sustained by County by virtue of the breach of the Agreement by Consultant.

4.5  Authority to Terminate.  The Board of Supervisors has the authority to terminate this Agreement on behalf of the County.  In addition, the Purchasing Agent or ____________Department Head, in consultation with County Counsel, shall have the authority to terminate this Agreement on behalf of the County.    

5.  Indemnification. [Note: See Non-standard Provisions (found near the end of this template) for alternate Indemnification language which must be used with certain design professionals, which may be used when professional liability insurance is included in the Agreement, or when another government entity is the contracting party] Consultant agrees to accept all responsibility for loss or damage to any person or entity, including County, and to indemnify, hold harmless, and release County, its officers, agents, and employees, from and against any actions, claims, damages, liabilities, disabilities, or expenses, that may be asserted by any person or entity, including Consultant, that arise out of, pertain to, or relate to Consultant’s performance or obligations under this Agreement.  Consultant agrees to provide a complete defense for any claim or action brought against County based upon a claim relating to Consultant’s performance or obligations under this Agreement.  Consultant’s obligations under this Section apply whether or not there is concurrent negligence on County’s part, but to the extent required by law, excluding liability due to County’s conduct.  County shall have the right to select its legal counsel at Consultant’s expense, subject to Consultant’s approval, which shall not be unreasonably withheld.  This indemnification obligation is not limited in any way by any limitation on the amount or type of damages or compensation payable to or for Consultant or its agents under workers' compensation acts, disability benefits acts, or other employee benefit acts. This indemnity provision survives the Agreement.

6.  Insurance.  With respect to performance of work under this Agreement, Consultant shall maintain and shall require all of its subcontractors, consultants, and other agents to maintain, insurance as described  in Exhibit [B/C/D], which is attached hereto and incorporated herein by this reference.  [Insurance requirements for different kinds of agreements are now online. Please go to the Human Resources Department intranet site, choose the insurance template that is most appropriate for your agreement, download it, and attach as an exhibit to your agreement. Please contact Risk Management with any questions.
7.  Prosecution of Work.  The execution of this Agreement shall constitute Consultant's authority to proceed immediately with the performance of this Agreement.  Performance of the services hereunder shall be completed within the time required herein, provided, however, that if the performance is delayed by earthquake, flood, high water, or other Act of God or by strike, lockout, or similar labor disturbances, the time for Consultant's performance of this Agreement shall be extended by a number of days equal to the number of days Consultant has been delayed.

8.  Extra or Changed Work.  Extra or changed work or other changes to the Agreement may be authorized only by written amendment to this Agreement, signed by both parties.  Minor changes, which do not increase the amount paid under the Agreement, and which do not significantly change the scope of work or significantly lengthen time schedules may be executed by the Department Head in a form approved by County Counsel.  The Board of Supervisors/Purchasing Agent must authorize all other extra or changed work.  The parties expressly recognize that, pursuant to Sonoma County Code Section 1-11, County personnel are without authorization to order extra or changed work or waive Agreement requirements.  Failure of Consultant to secure such written authorization for extra or changed work shall constitute a waiver of any and all right to adjustment in the Agreement price or Agreement time due to such unauthorized work and thereafter Consultant shall be entitled to no compensation whatsoever for the performance of such work.  Consultant further expressly waives any and all right or remedy by way of restitution and quantum meruit for any and all extra work performed without such express and prior written authorization of the County.

9.  Representations of Consultant.

9.1  Standard of Care.  County has relied upon the professional ability and training of Consultant as a material inducement to enter into this Agreement.  Consultant hereby agrees that all its work will be performed and that its operations shall be conducted in accordance with generally accepted and applicable professional practices and standards as well as the requirements of applicable federal, state and local laws, it being understood that acceptance of Consultant's work by County shall not operate as a waiver or release.  

9.2  Status of Consultant.  The parties intend that Consultant, in performing the services specified herein, shall act as an independent contractor and shall control the work and the manner in which it is performed.  Consultant is not to be considered an agent or employee of County and is not entitled to participate in any pension plan, worker’s compensation plan, insurance, bonus, or similar benefits County provides its employees.  In the event County exercises its right to terminate this Agreement pursuant to Article 4, above, Consultant expressly agrees that it shall have no recourse or right of appeal under rules, regulations, ordinances, or laws applicable to employees.  

9.3  Taxes.  Consultant agrees to file federal and state tax returns and pay all applicable taxes on amounts paid pursuant to this Agreement and shall be solely liable and responsible to pay such taxes and other obligations, including, but not limited to, state and federal income and FICA taxes.  Consultant agrees to indemnify and hold County harmless from any liability which it may incur to the United States or to the State of California as a consequence of Consultant's failure to pay, when due, all such taxes and obligations.  In case County is audited for compliance regarding any withholding or other applicable taxes, Consultant agrees to furnish County with proof of payment of taxes on these earnings.

9.4  Records Maintenance.  Consultant shall keep and maintain full and complete documentation and accounting records concerning all services performed that are compensable under this Agreement and shall make such documents and records available to County for inspection at any reasonable time.  Consultant shall maintain such records for a period of four (4) years following completion of work hereunder.

9.5  Conflict of Interest.  Consultant covenants that it presently has no interest and that it will not acquire any interest, direct or indirect, that represents a financial conflict of interest under state law or that would otherwise conflict in any manner or degree with the performance of its services hereunder.  Consultant further covenants that in the performance of this Agreement no person having any such interests shall be employed.  In addition, if requested to do so by County, Consultant shall complete and file and shall require any other person doing work under this Agreement to complete and file a "Statement of Economic Interest" with County disclosing Consultant's or such other person's financial interests.

9.6  Statutory Compliance.  Contractor agrees to comply with all applicable federal, state and local laws, regulations, statutes and policies applicable to the services provided under this Agreement as they exist now and as they are changed, amended or modified during the term of this Agreement.

9.7  Nondiscrimination.  Without limiting any other provision hereunder, Consultant shall comply with all applicable federal, state, and local laws, rules, and regulations in regard to nondiscrimination in employment because of race, color, ancestry, national origin, religion, sex, marital status, age, medical condition, pregnancy, disability, sexual orientation or other prohibited basis, including without limitation, the County’s Non-Discrimination Policy.  All nondiscrimination rules or regulations required by law to be included in this Agreement are incorporated herein by this reference. 

9.8  AIDS Discrimination.  Consultant agrees to comply with the provisions of Chapter 19, Article II, of the Sonoma County Code prohibiting discrimination in housing, employment, and services because of AIDS or HIV infection during the term of this Agreement and any extensions of the term.  

9.9  Assignment Of Rights.  Consultant assigns to County all rights throughout the world in perpetuity in the nature of copyright, trademark, patent, right to ideas, in and to all versions of the plans and specifications, if any, now or later prepared by Consultant in connection with this Agreement.  Consultant agrees to take such actions as are necessary to protect the rights assigned to County in this Agreement, and to refrain from taking any action which would impair those rights.  Consultant's responsibilities under this provision include, but are not limited to, placing proper notice of copyright on all versions of the plans and specifications as County may direct, and refraining from disclosing any versions of the plans and specifications to any third party without first obtaining written permission of County.  Consultant shall not use or permit another to use the plans and specifications in connection with this or any other project without first obtaining written permission of County.


9.10  Ownership And Disclosure Of Work Product.  All reports, original drawings, graphics, plans, studies, and other data or documents (“documents”), in whatever form or format, assembled or prepared by Consultant or Consultant’s subcontractors, consultants, and other agents in connection with this Agreement shall be the property of County.  County shall be entitled to immediate possession of such documents upon completion of the work pursuant to this Agreement.  Upon expiration or termination of this Agreement, Consultant shall promptly deliver to County all such documents, which have not already been provided to County in such form or format, as County deems appropriate.  Such documents shall be and will remain the property of County without restriction or limitation. Consultant may retain copies of the above- described documents but agrees not to disclose or discuss any information gathered, discovered, or generated in any way through this Agreement without the express written permission of County.

9.11  Authority.  The undersigned hereby represents and warrants that he or she has authority to execute and deliver this Agreement on behalf of Consultant. 

10.  Demand for Assurance.  Each party to this Agreement undertakes the obligation that the other's expectation of receiving due performance will not be impaired.  When reasonable grounds for insecurity arise with respect to the performance of either party, the other may in writing demand adequate assurance of due performance and until such assurance is received may, if commercially reasonable, suspend any performance for which the agreed return has not been received.  "Commercially reasonable" includes not only the conduct of a party with respect to performance under this Agreement, but also conduct with respect to other agreements with parties to this Agreement or others.  After receipt of a justified demand, failure to provide within a reasonable time, but not exceeding thirty (30) days, such assurance of due performance as is adequate under the circumstances of the particular case is a repudiation of this Agreement.  Acceptance of any improper delivery, service, or payment does not prejudice the aggrieved party's right to demand adequate assurance of future performance.  Nothing in this Article limits County’s right to terminate this Agreement pursuant to Article 4.

11.  Assignment and Delegation.  Neither party hereto shall assign, delegate, sublet, or transfer any interest in or duty under this Agreement without the prior written consent of the other, and no such transfer shall be of any force or effect whatsoever unless and until the other party shall have so consented.

12.  Method and Place of Giving Notice, Submitting Bills and Making Payments.  All notices, bills, and payments shall be made in writing and shall be given by personal delivery or by U.S. Mail or courier service.   Notices, bills, and payments shall be addressed as follows:



TO:  COUNTY:    


________________









________________








________________







[Department name and address.





            Facsimile number, email may be included]


TO:  CONSULTANT: 

________________









________________








________________








[Consultant name and address.







       Facsimile Number, email may be included]
When a notice, bill or payment is given by a generally recognized overnight courier service, the notice, bill or payment shall be deemed received on the next business day.  When a copy of a notice, bill or payment is sent by facsimile or email, the notice, bill or payment shall be deemed received upon transmission as long as (1) the original copy of the notice, bill or payment is promptly deposited in the U.S. mail and postmarked on the date of the facsimile or email (for a payment, on or before the due date), (2) the sender has a written confirmation of the facsimile transmission or email, and (3) the facsimile or email is transmitted before 5 p.m. (recipient’s time).  In all other instances, notices, bills and payments shall be effective upon receipt by the recipient.  Changes may be made in the names and addresses of the person to whom notices are to be given by giving notice pursuant to this paragraph.
13.  Miscellaneous Provisions.  

13.1  No Waiver of Breach.  The waiver by County of any breach of any term or promise contained in this Agreement shall not be deemed to be a waiver of such term or provision or any subsequent breach of the same or any other term or promise contained in this Agreement. 

13.2  Construction.  To the fullest extent allowed by law, the provisions of this Agreement shall be construed and given effect in a manner that avoids any violation of statute, ordinance, regulation, or law.  The parties covenant and agree that in the event that any provision of this Agreement is held by a court of competent jurisdiction to be invalid, void, or unenforceable, the remainder of the provisions hereof shall remain in full force and effect and shall in no way be affected, impaired, or invalidated thereby.  Consultant and County acknowledge that they have each contributed to the making of this Agreement and that, in the event of a dispute over the interpretation of this Agreement, the language of the Agreement will not be construed against one party in favor of the other.  Consultant and County acknowledge that they have each had an adequate opportunity to consult with counsel in the negotiation and preparation of this Agreement.

13.3 Consent.  Wherever in this Agreement the consent or approval of one party is required to an act of the other party, such consent or approval shall not be unreasonably withheld or delayed.

13.4  No Third Party Beneficiaries.  Nothing contained in this Agreement shall be construed to create and the parties do not intend to create any rights in third parties.

13.5  Applicable Law and Forum.  This Agreement shall be construed and interpreted according to the substantive law of California, regardless of the law of conflicts to the contrary in any jurisdiction.  Any action to enforce the terms of this Agreement or for the breach thereof shall be brought and tried in Santa Rosa or the forum nearest to the city of Santa Rosa, in the County of Sonoma.

13.6  Captions.  The captions in this Agreement are solely for convenience of reference.  They are not a part of this Agreement and shall have no effect on its construction or interpretation.

13.7  Merger.  This writing is intended both as the final expression of the Agreement between the parties hereto with respect to the included terms and as a complete and exclusive statement of the terms of the Agreement, pursuant to Code of Civil Procedure Section 1856.  No modification of this Agreement shall be effective unless and until such modification is evidenced by a writing signed by both parties.

13.8  Time of Essence.  Time is and shall be of the essence of this Agreement and every provision hereof.


IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the Effective Date.

CONSULTANT: _______________

_____________________________

By:    ________________________

Name: _______________________

Title: ________________________

Date: ________________________


COUNTY:  COUNTY OF SONOMA

CERTIFICATES OF INSURANCE ON

FILE WITH AND APPROVED AS TO

SUBSTANCE FOR COUNTY: 

By:



Department Head

Date: ________________

APPROVED AS TO FORM FOR COUNTY:

By: ______________________________

County Counsel

Date: _______________

By: 


    or   Purchasing Agent

 Date: ____________


OR



By: 
___________________________

    Chair

    Board of Supervisors

Date: _____________

ATTEST:

__________________________________

Clerk of the Board of

Supervisors 
NON-STANDARD PROVISIONS,
SECTION 1 – SCOPE OF SERVICES
1.  Services Upon Request. [Insert this paragraph after paragraph 1.1 if the contract is to be an open scope contract.  Open scope contracts may be used in certain circumstances when we want the consultant to be under contract and available to perform services as we request them.  The disadvantage to such contracts is that the Consultant may not be available when we want services performed.  So an open scope approach may not be appropriate when services are time critical.  Paragraph 1.1 in open scope contracts should describe the services generally, with the detailed scope of services to be developed when the County seeks services.   Payment in open scope services should normally be specified using a time and material/expense or time only method.  Consult with County Counsel if you want to use an alternate payment method, or you want to use different time and material rates for different projects.]
Consultant shall perform services as requested from time to time by County in its sole discretion.  Work will be authorized and performed only upon generating a written scope of services that is signed by the County Department Director or Purchasing Agent, or their delegates.  The scope of services shall clearly identify the work to be performed.  The County does not guarantee a minimum or maximum amount of work. Services shall be performed within specified times and dates and pursuant to Article 7.

SECTION 2 – PAYMENT

Combination Lump Sum/Time and Materials Payment Provision 

Under the combination approach, like the time and materials provision, a rate of pay is specified for different services, costs for materials and other expenses are specified, and an overall price is specified.  In addition, language is included requiring that, regardless of how much time and materials it takes, the Consultant agrees to provide all of the specified services for an amount not to exceed the specified maximum.   Under this approach, if the services can be provided in less than the anticipated time, the County can get the services for less than the overall price.  If services require additional time than anticipated, the maximum overall price requires the Consultant to still complete all of the services without additional cost to the County.   This method of payment is the most advantageous to the County.  The language below if for text to be inserted into Article 2 of the Agreement.  If text is to be included into an attachment, see language option for basic Time and Materials in main text for placement in attachment wording] 

2.  Payment.

For all services and incidental costs required hereunder, Consultant shall be paid in accordance with the following terms: 

Consultant shall be paid on a time and material/expense basis in accordance with the budget set forth below[Note: the budget should set forth the rate of pay for specified services, and amounts for specified materials and expenses.  Specify all reasonable business expenses that may be reimbursed, including maximum allowable amounts.  In addition to other applicable limitations for materials and expenses that are appropriate, include the following limitations if applicable to the agreement at issue: specify that airfare must be coach, and specify dollar limits on any lodging, car rent or transportation and copying, etc., if such expenses are to be reimbursed.  Specify that reimbursement for car rental shall be for subcompact or compact only.  Specify that reimbursable mileage must be exclusively attributable to the service provided for the County and the mileage rate shall be reimbursable at the current IRS rate. You may also require pre-approval of such expenses by including the following language: “All expenses must be approved by County prior to expenditure.”  If only time will be paid for with no payment for expenses, the wording should be modified as follows:  replace “time and material/expense” above with “per hour”; include, after the first sentence “There shall be no payment for expenses incurred in performing services.”; delete clause (iv) below referring to copies of receipts], provided, however, that Consultant agrees to perform all services described herein for an amount not to exceed $_____________________, regardless of whether it takes Consultant more time to complete or costs more than anticipated.  Consultant shall submit its bills in arrears on a monthly basis in a form approved by the Department Head.  The bills shall show or include: (I) the task(s) performed; (ii) the time in quarter hours devoted to the task(s);  (iii) the hourly rate or rates of the persons performing the task(s); and (iv) copies of receipts for reimbursable materials/expenses, if any.  Expenses not expressly authorized by the Agreement shall not be reimbursed.

Payment of Consultant in Advance
The following provision may be appropriate for agreements that entail payment in advance of the Consultant’s rendering of the services.]
2.1   Overpayment.

If County overpays Consultant for any reason, Consultant agrees to return the amount of such overpayment to County or at County’s option, permit County to offset the amount of such overpayment against future payments owed to Consultant under this Agreement or any other agreement.
SECTION 4 – TERMINATION
4.3  Termination for Non-Appropriation.  [Can be included when there is a chance appropriated funds may be withheld during fiscal year.  Should be included when contract is over several years and funds will be appropriated each fiscal year.  Note: Inclusion of this clause is not needed if Termination Without Cause provision in Section 4 has a notice period of 30 days or less.]  
County may terminate this Agreement at any time, upon giving Consultant thirty (30) days written notice, for any of the following reasons:

a.
County has exhausted all funds legally available for payments to become due under this Agreement;

b.   Funds, which have been appropriated for purposes of this Agreement are withheld and are not, made available to County;

c.
No appropriation of funds for payments has been made for purposes of this Agreement in the budget for the next fiscal year; or 

d.
An appropriation of funds for the next fiscal years has been made for purposes of this Agreement, but prior to actual release, such appropriation has been withdrawn.

4.3  Change in Funding. [Can be used in addition to Section 4.1 and 4.2when the contract depends on state, federal, or other grant funding sources that may be suddenly withdrawn or terminated.]  

Consultant understands and agrees that County shall have the right to terminate this Agreement immediately upon written notice to Consultant in the event that (1) any state or federal agency or other funder reduces, withholds or terminates funding which the County anticipated using to pay Consultant for services provided under this Agreement or (2) County has exhausted all funds legally available for payments due under this Agreement.


ARTICLE 5 - INDEMNIFICATION

5.  Indemnification. [Must be used in place of standard Indemnification provision for certain design professionals, specifically, licensed architects, licensed landscape architects, registered professional engineers, or licensed professional land surveyors.   May be used when professional liability insurance is included in the agreement]:
Consultant agrees to accept responsibility for loss or damage to any person or entity, including County, and to defend, indemnify, hold harmless, and release County, its officers, agents, and employees, from and against any actions, claims, damages, liabilities, disabilities, or expenses, that may be asserted by any person or entity, including Consultant, that arise out of, pertain to, or relate to the negligence, recklessness, or willful misconduct of Consultant hereunder, whether or not there is concurrent negligence on County’s part, but, to the extent required by law, excluding liability due to County’s conduct.  This indemnification obligation is not limited in any way by any limitation on the amount or type of damages or compensation payable to or for Consultant or its agents under workers' compensation acts, disability benefits acts, or other employee benefit acts. This indemnity provision survives the Agreement.
5.  Indemnification. [Mutual Indemnification to be used in place of standard Indemnification provision when the County is contracting with another public agency and the County is receiving material benefits from the contract.]:
Each party shall indemnify, defend, protect, hold harmless, and release the other, its officers, agents, and employees, from and against any and all claims, loss, proceedings, damages, causes of action, liability, costs, or expense (including attorneys’ fees and witness costs) arising from or in connection with, or caused by any act, omission, or negligence of such indemnifying party.  This indemnification obligation shall not be limited in any way by any limitation on the amount or type of damages or compensation payable to or for the indemnifying party under workers’ compensation acts, disability benefit acts, or other employee benefit acts. This indemnity provision survives the Agreement.

ARTICLE 6 - INSURANCE 

[Insurance requirements for different kinds of agreements are now online. Please go to the Human Resources Department intranet site, choose the insurance template that is most appropriate for your agreement, download it, and attach as an exhibit to your agreement. Please contact Risk Management with any questions.]
ARTICLE 7 - PROSECUTION OF WORK

[A Liquidated Damages clause may be added to Article 7 when delay in timing of performance is critical and damages can’t be easily calculated].
7.  Prosecution of Work.

7.1   Authority to Proceed; Force Majeure. 

The execution of this Agreement shall constitute Consultant's authority to proceed immediately with the performance of this Agreement.  Performance of the services hereunder shall be completed within the time required herein, provided, however, that if the performance is delayed by earthquake, flood, high water, or other Act of God or by strike, lockout, or similar labor disturbances, the time for Consultant's performance of this Agreement shall be extended by a number of days equal to the number of days Consultant has been delayed.



7.2   Liquidated Damages.

Consultant and County agree that County's actual damages, in the event Consultant does not submit the _______[report, plan, etc.] called for by this Agreement in a timely fashion, would be extremely difficult or impracticable to determine.  Therefore, the parties agree that the sum of 


 ($

) per day shall be deducted from the Consultant's compensation as liquidated damages for each calendar day or portion thereof the ________ [report, plan, etc.] is delayed beyond the time of delivery specified in this Agreement.  Consultant and County acknowledge and agree that the sum per day specified above is a reasonable estimate of the damages that County will suffer in the event of such a delay.  Consultant and County agree that County may deduct any liquidated damages due County from the amounts otherwise due Consultant.  The amount of liquidated damages provided in this Agreement is not intended to, nor does the amount include, any damages incurred by County for reasons other than delay in the timely submission of the _______[report, plan, etc.] called for by this Agreement.  County shall be entitled to claim against and recover or deduct from sums otherwise due Consultant its actual damages arising out of such other reasons.

ARTICLE 8 - EXTRA OR CHANGED WORK

8.  Extra or Changed Work. [For Board approved agreements, the following may be added to Article 8, Extra or Changed Work, in place of the first two sentences of Article 8, to authorize a Department Head to approve minor amendments up to a cumulative total of $25,000.  Any such authority proposed for the Department Head should be addressed in the Agenda Report.] 
Extra or changed work or other changes to the Agreement may be authorized only by written amendment to this Agreement, signed by both parties.  Minor changes which do not significantly change the scope of work or significantly lengthen time schedules, and amendments to the Agreement which do not increase the amount of payment under the Agreement (taking into account all prior amendments) more than $25,000 from the original Agreement amount, may be executed by the Department Head in a form approved by County Counsel.

8.  Extra or Changed Work.

 [For agreements less than $25,000 which are executed by a Department head who has been granted such specific authority by the Board of Supervisors, the following may be added to Article 8, Extra or Changed Work, in place of the first two sentences of Article 8, to authorize a Department Head to approve minor amendments which result in a contract amount of cumulatively less than $25,000.  Any limitations on amendments included in any specific grant of authority should be included here].
Extra or changed work or other changes to the Agreement may be authorized only by written amendment to this Agreement, signed by both parties [Insert here any specific limitations included in any specific grant of authority to the Department Head to enter into such Agreement] and amendments to the Agreement which do not increase the total amount of payment under the Agreement (taking into account all prior amendments) to greater than $25,000, may be executed by the Department Head in a form approved by County Counsel.
[In certain circumstances in which the Scope of Work relates to a “work of improvement” as defined in the Civil Code (see §§ 3100, 3106 and 3247 et seq. of the Civil Code) involving the expenditure of more than $25,000, language requiring the Consultant to file a payment bond with the County should be included in the Agreement.  The County Department should consult with County Counsel if the Scope of Services includes services other than architectural, engineering, or land surveying services which might be deemed a “work of improvement” to determine if payment bond language should be inserted.   When prevailing wages are required and the contract amount is more than $25,000, a payment bond will normally be required for work other than architectural, engineering, or land surveying services].
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